
                          HIGH COURT FORM NO.(J) 2 
               HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, SONITPUR, TEZPUR 

Present: N. Bhatta,  
Civil Judge 

   Sonitpur, Tezpur 
23rd  December’ 2021 

MISC. APPEAL NO. 5/2021 

          (1)  Sri Suren Saikia  
            (2)  Sri Hiren Saikia 

    Both sons of Late Indibor Nandi 
    Resident of – Mazgaon, Nikamul 
    PS- Tezpur, Mouza- Mahabhairab 
    Dist - Sonitpur, Assam 
     

               ----- Appellants/Petitioners 

    -Versus- 
 

Late Kunjo Behari Choudhury 
(through LR’s)  

Son of Late Homa Kanta Choudhury 
Resident of Ratnapur, PO & PS- 
Tezpur 
Dist - Sonitpur, Assam 

     
    ------ Respondent/ Opposite  Parties 
 
This appeal has been preferred U/O-XLI Rule 5 of CPC 
read with Section 151 of CPC against the order dated 09-
09-2021 passed by the learned Munsiff No.1, Tezpur, 
Sonitpur in Misc.(J) Case No.145/2019 in Title Execution 
Case No.20 of 2015, and came up for final hearing on 14-
12-2021 in presence of following Advocates:-  
 
Learned Advocate appearing for the Appellants : - Mr. 
F. Haque  
Learned Advocate appearing for the Respondent : - Mr. 
P. J. Saikia. 
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 J U D G M E N T 

 

1. Both parties are represented through their learned counsels.  

2. Today is fixed for order in this Misc. Appeal which was 

registered under Order 41 Rule 5 of CPC read with Section 

151 of CPC against the order dated 09-09-2021 passed by 

learned Munsiff No.1 at Tezpur in Misc. (J) case No.145/2019 

arising out of Title Execution Case No.20/2015. 

3. In order to decide the Misc. Appeal, let me describe the facts 

leading to this appeal :  

4. Appellants case : That the case of the appellants is that the 

respondent/decree holder instituted the Execution case being 

Title Execution case No.20/2015 for execution the decree 

against the respondent/judgment debtor. That on 17-05-

2019 the appellants filed a petition bearing No.262/2019 

under Order XXI Rule 97 read with Section 151 of CPC to 

pass an order by holding back the order of execution passed 

in the execution case vide order dated 14-08-2018. In the 

instant petition the appellants/petitioners have stated that 

while the original decree was passed for execution of the 

land of Dag No.633, Patta No.09 (old), now it is stated to be 

converted to Patta No.6 and Dag No.634. But it is observed 

by this Hon’ble Court vide order dated 14-08-2018 that the 

land of Dag No.633 & 634 are two different plots of lands 

and the land of Dag no.633 is a Govt. land. But in the newly 

converted Dag No.634 the mutation of the other brothers of 
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the judgment debtors viz. Sri Horen Saikia, Sri Hiren Saikia 

and Sri Prabhat Saikia stands mutated in place of the name 

of plaintiff/decree holder vide order dated 16-06-1987, 

passed by the Circle Officer concerned. That under the above 

facts and circumstances the execution of the decree passed 

in T.S. No.01/95 has become practically un-executable and if 

executed would amount to going beyond the decree. 

5. Respondent’s case : The respondent /decree holder 

/Opposite Party filed a written objection against the petition 

of the appellants/petitioners stating that it is true that 

originally the decree passed in Title Suit No.1/1995 for 2 

Katha of land under Dag No.633 of P.P. No.9, situated at 

Mazgaon, Mouza- Bhairabpad, District-Sonitpur, Assam but as 

the aforesaid Dag No. and P. P. No. has been converted to 

new Dag No.634 and P.P. No.6 and which was ascertained by 

the revenue officials with  revenue records and also by their 

evidence adduced before the Hon’ble Court. Accordingly, the 

Hon’ble court rightly passed the order to execute the decree 

with aforesaid observations as per law. That when the decree 

of right, title and interest over the suit land has been passed 

in favour of the plaintiff decree holder in Title Suit 

No.01/1995 and the same was also upheld by the Civil Judge, 

Senior Divison and by Hon’ble Gauhati High Court in RSA 

No.14/2003, hence, the petitioner has no right to question 
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the present execution proceeding which is as per the decree 

by filing the vague petition.  

6. In the instant petition of the Misc Appeal, the appellants have 

pleaded that appellant No.1 is the judgment debtor of the 

judgment and decree dated 07-03-1998 passed in Title Suit 

No. 01/1995 and the appellants Nos.2 is his brothers. That 

the appellants Nos.1 and 2 had filed a petition before the 

learned trial court on 16-05-2019 objecting and resisting the 

execution of the decree dated  07-03-1998 passed by the 

learned trial court after that the said objection petition was 

registered as Misc.(J) case No.145/2019. But after a number 

of adjournments without passing any order and without re-

hearing the parties, the learned Executing Court had passed 

its order in the said Misc.(J) case No.145/2019 whereby the 

petition filed by the judgment debtor and his brothers was 

dismissed by the learned Munsiff No.1 at Tezpur vide order 

dated 09-09-2021.  

7. Being highly aggrieved by the said order of the learned 

Executing Court, the appellants/petitioners have to prefer the 

present appeal on the following amongst other grounds :  

GROUNDS OF APPEAL 

(i) That the learned execution court has committed an error of 

judgment in deciding the case and passing the impugned 

order after a long gap of six and half months after hearing 

the arguments of the parties, for which the impugned order 
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has become unsustainable in law and equity and the 

impugned order has become liable to be set aside and 

reversed.  

(ii) That the learned execution court while deciding the petition 

dated 16-05-2019 has failed to observe a note that the Dag 

No. and the Patta No. of the suit land have been changed 

and altered way back in 1987 as revealed from the 

Jamabandi of the suit land. But although the suit was filed in 

1995 the plaintiff/decree holder did not care to put the new 

and changed dag no. and patta no. in his plaint. Nor the 

plaintiff/decree holder made any attempt to amend the plaint 

to change the dag no. and patta no. of the suit schedule land 

even during the pendency of the suit or at the appellate 

stage. As a result, the original decree was passed for 

execution of land under dag no.633 and patta no.09 (old) of 

village – Mazgaon, Mouza- Mahabhairab, Dist-Sonitpur. But 

now it is stated to be converted to patta No.6 and dag 

no.634 wherein the residential house and premises of the 

judgment debtor and his brothers are situated in the land of 

the said dag and patta. It also revealed from the report of 

the Lat Mandal that the land of dag no.633 is a Govt. land, 

this fact was held by the learned execution court itself vide 

order dated 14-08-2018 that the land of dag no.633 and 634 

are two different plots of land and the land of dag no.633 is 

Govt. land on the other hand in the land of dag no.634 of PP 
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No.6 the mutation of all the four brothers is existing from the 

year 1987.  

(iii) That even if it is presumed but not admitted that the old dag 

no.633 has been converted to dag no.634 and old patta 

no.09 is converted to new patta no.06 then also the decree is 

un-executable without changing the plaint schedule and 

consequent amendment of the decree based thereon. Hence, 

the impugned order dismissing the objection petition dated 

16-05-2019 has been passed by the learned court without 

application of a judicial mind, therefore the impugned order 

is rendered liable to be set aside and /or reversed.  

(iv) That it had been brought to the notice of the learned 

execution court that in the land of dag no.634 of patta no.06 

there exists mutation of all the four sons of Late Indibor 

Nandi by right of inheritance. But none of them has been 

made a party in the Title Suit no.01/1995 although there 

mutation in the land of said dag and patta has been affected 

as early as on 16-06-1987. But for unknown reasons none of 

the other three brothers of the judgment debtor/appellant 

No.1 viz Sri Horen Saikia (since deceased), Sri Hiren Saikia or 

Sri Prabhat Saikia has been made a party to the Title Suit or 

in its any subsequent proceedings. Hence, the impugned 

order dismissing the objection petition has been passed by 

the learned court without application of a judicial mind 
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therefore, the impugned order is rendered liable to be set 

aside and /or reversed.  

(v) For that the learned execution court has not considered the 

fact that the above named three brothers of the judgment 

debtor (appellant No.1) were not impleaded in the main suit 

as parties to the Title Suit no.01/1995 and they have their 

possession and constructed houses and premises on the suit 

schedule land over a period of years by now.  

(vi) That as all the surviving sons including the deceased son 

(Late Horen Saikia) son of Late Indibor Nandi has mutation 

and possession over the suit schedule land so far and the 

land is not partitioned amongst them hence it would be quite 

unpractical to curve out the share of land possessed by Sri 

Suren Saikia the judgment debtor for purpose of affecting the 

execution of the decree dated 07-03-1998 passed in the Title 

Suit No.01/1995.  

(vii) That the learned execution court has failed to appreciate the 

fact that appellant/judgment debtors shall suffer substantive 

loss in case the otherwise un-executable decree is executed 

as because the petitioner and his brothers have their 

residential houses for the last more than 30 years in the 

unpartitioned land of their ancestors and the suit scheduled 

land is only a part of that undivided and unpartitioned land of 

the descendents of the Late Indibor Nandi over which they 

have their residence and other premises. 
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(viii) Other grounds :- that as the learned execution court has 

passed the impugned order after more than six months of 

hearing arguments of both sides hence there is every 

possibility of error of judgment in passing the impugned 

order dated 09-09-2021 given the inherent nature and 

weakness of human memory in remembering things for such 

a long period after hearing the parties. Hence, the impugned 

order is a manifestation of the error of judgment due to 

passage of long time after hearing the arguments of the 

parties.        

8. After admission of the instant Misc. Appeal notice was issued 

upon the respondent /decree holder and he appeared in the 

Misc. Appeal case.  

9. I have heard argument of the learned counsels from both 

sides. In the time of argument, the learned advocate 

appeared for the appellants has submitted that the learned 

execution  court while passing the impugned order dated 09-

09-2021 failed to bring the facts mentioned in the petition 

rather passed the impugned order in a mechanical manner 

without application of judicial mind, so the impugned order 

09-09-2021 in Misc. (J) case No.145/2019 arising out of Title 

Execution Case No.20/2015 passed by learned Munsiff No.1 

at Tezpur is liable to  set aside and the decree dated 07-03-

1998 is liable to be declared as un-executable. Per contra, 

the learned advocate appeared for the respondent /decree 
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holder has pleaded that the learned execution court rightly 

passed the order dated 09-09-2021 by dismissing the petition 

filed by the appellants.  

10. I have carefully gone through the order dated 09-09-2021 

passed by learned Munsiff No.1, Tezpur in Misc. (J) case 

No.145/2019 arising out of Title Execution Case No.20/2015. 

In the light of pleadings as well as argument put forwarded 

by both parties, this appellate court in the forthcoming 

discussion shall try to answer the following articulated  

questions :  

(i) Whether the learned Munsiff No.1, Tezpur erred 

both law and facts by dismissing the petition filed by the 

appellants on 09-09-2021 in Misc. (J) case No.145/2019 

arising out of Title Execution Case No.20/2015 without 

consideration of factual aspects of the case ? 

(ii) Whether the learned Munsiff No.1, Tezpur at the 

time of passing the impugned order dated 09-09-2021 in 

Misc. (J) case No.145/2019 arising out of Title Execution 

Case No.20/2015 in a mechanical manner without 

application of judicial mind in the matter of executability 

of the decree ?  

11. Now, taking notes upon the questions formulated by the 

court, in the upcoming discussions this first appellate Court 

shall try to answer the questions above including the grounds 

of appeal of plaintiffs/appellants in the light of pleading and 
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available materials on record and to decide the validity of the 

order passed by the learned Munsiff No.1, Tepzur on 09-09-

2021 in Misc. (J) case No.145/2019 arising out of Title 

Execution Case No.20/2015. 

12. In the order dated 09-09-2021 passed in Misc. (J) case 

No.145/2019 by learned Munsiff No.1, Tezpur it was hold 

that : “Perusal of the case record reveals that vide order 

dated 14-08-2018, it has been observed and held by this 

Court that dag no.633 and patta no.09 of the suit land 

mentioned in the original decree passed in Title Suit no.01/95 

has been changed to patta no.06 and dag no.634 as per the 

settlement record of 1987. And Court further directed 

issuance of fresh writ with respect to the altered patta no. 

and dag no. of the suit land for proper execution of the 

decree in Title Suit No.01/95. Further, the contention of the 

petitioner that the other brothers of the Judgment Debtor 

have not been impleaded in Title Suit no.01/95 has already 

been decided in the judgment of the instant Title Suit. And as 

an Executing Court, it is beyond the purview of this Court to 

go beyond the decree in Title Suit No.01/95. ” 

13. In the instant petition, the appellants seek relief under 

Order 21 Rule 97 read with Section 151 of CPC. Order 97 of 

the CPC provides “Resistance or obstruction to possession of 

the immovable property – (i) where the holder of a decree 

for the possession of immovable property or the possessor of 
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any such property so in execution of decree is resisted or 

obstructed by any person in obtaining of the property, he 

may make an application to the court complaining of such 

resistance or obstruction.”   

14. Rule 97 Order 21 of CPC specifically provides that when 

the decree holder of a decree for possession of immovable 

property is resisted or obstructed by any person in obtaining 

possession of the property, such decree holder is to make 

application complaining of such resistance or obstruction. On 

the other hand, Order 99 Rule 21 of CPC is available for relief 

to any person when he is dispossessed of the immovable 

property by the decree holder. So the appellants/judgment 

debtor ought to file an application for seeking relief against 

the decree holder under proper provision of CPC.   

15. In the instant appeal, the appellants pleaded that there is 

a great anomaly and differences between the dag no. and 

patta no of the suit schedule land and the dag no and patta 

no. of the property directed to be executed to satisfy the 

decree. Further, they pleaded that the newly converted dag 

no.634 the mutation of the other brothers of the judgment 

debtor viz. Sri Horen Saikia, Sri Hiren Saikia and Sri Prabhat 

Saikia stands mutated in place of the name of plaintiff/decree 

holder vide order dated 16-06-1987, passed by the Circle 

Officer concerned. So, the above persons remain non-suited 

and not impleaded as parties of the Title Suit No.01/95 and 
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the land has not been partitioned so far.  

16.On the other hand, after perusal of the case record it 

appears that vide order dated 14-08-2018 it was held that 

dag no.633 and patta no.09 of the suit land mentioned in the 

decree passed in Title Suit No.01/95 has changed to patta 

no.06 and dag no.634 as per settlement record of 1987. The 

Title Suit no.01/95 has already been decided by passing 

judgment and decree. Hence, as an executing trial court it is 

beyond the purview of the court to go beyond the decree of 

Title Suit no.01/95.  

17. So, in the result of the above discussions and decisions 

this appellate court is constrained to opine that learned trial 

court below has rightly dismissed the petition filed by 

appellants petitioners under Order XXI Rule 97 read with 

Section 151 of CPC praying to pass an order by holding back 

the order of execution passed in the execution case vide 

order dated 14-08-2018 in the Title Execution case 20/2015. 

In the result, order passed by the learned Munsiff No.1, 

Tezpur, needs no interference and deserves to be upheld.  

Accordingly, the Misc Appeal filed by the appellants is 

dismissed with cost. Send down the case record along with a 

copy of order to the learned trial court below.     

 Given under my hand and seal of this court on the 23rd 

day of December, 2021. 

  
       (N. Bhatta) 

Civil Judge 
Sonitpur, Tezpur 
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Dictated and corrected by me. 

 

 

 

 

 

 
  
Dictation taken and   

Transcribed be me: 

 

(J. K Muru), Steno. 

 

(N. Bhatta) 

Civil Judge 
Sonitpur, Tezpur 


